jjjJkl JCo^o 4 Jtfll Ju £f JuOx^l 

i~iL.il JLI ^"i~UI Ob-ill <jUS Jib. j- 

JjLLt Jut JjlSjJl 

J?L> fjiy i w»j J u^*i j y jJkl 



iuyJb aJl^IjJlI j^Jla 
4aJlL> (3 (-tol398o) 3 ^ jj j-Jl ^ 4-JLili jou 

Aj j^>-J o J^£->- (J Jo Cws> doJ^i-1 3 Jo Jy>oJl JJ^J 

Aj jo*£> SjJdf-J tAlJo P-l ya^Jl 3^-^° (3 aJo ^S aJl 

C(jl ^*jdl jj^al Ay ^aJoj 4A_a^h oJutuu y^All LJlp 

A*ol^y>-^|l o J-pi j3 JiA V3.flj\ ^ j \jb*J 4pLflj^* s ]j|| ojL^a/ 1 Ay 

^.a QjLu cl^Ua > |«o L^j 4aJjJJ 1 <3^ A«ul y? oil A^xk-u^^ l)|^ 

.lAl jy>-l 

aj\iS" 3 aJJb ^LoaJaJl AJy jJaj £c~a*}La ^P ^11 A*JLil\ j^P jJl ! IJ 

A^3 J Jo j AjlLL 4 jj jJi A^3^o (3A^ ®AjuaL*u]l ojl^-NU 

fi. % ^ e p 

Aj2-l-»aJ\ Gj\ A o^ill 3^*-^ 3** A*l3 l3j^ 4A-wj\j2yl 

4aJlSUaw®j a^I^>-1j a_sJl]1 y* ^oSvJ U Jo Jc^- Li>jp o^Lr*^ a1a>- La 

OJ Laaa^uj^ ij) pJspil £> jl> 3 Aio J^^L| A^Js^Cjki (^l O-G Jo^ Aj i .JS.3 0 * >j l— A a US ) ^ 
.A~ol A-oallajJl L^jol ^y j 4A-^2,fl)' Ub jl ^a j 4A-wa*}L^\ 
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ijjjJU jJkl 

Le renouveau jurisprudentielle du point de vue du juriste 

Mohamed El Morir d’apres son livre « A1 abhat assamia » 

(Les Recherches supr ernes). 

Le juriste Mohamed ben Ahmed El Morir (decede en 1398 
de l’hegire) est parmi les figures eminentes du renouveau du Fiqh a 
l’epoque modeme au Maroc, en exploitant une grande experience dans 
le domaine de la jurisprudence, il a toujours affirme que toute reforme de 
l’Etat, sans une reforme radicale du pouvoir judiciaire, est infiructueuse. 

Mohammed Morir’s Jurisprudential Renewal in his Book 

Abhaath Saamiya 

The judge Muhammad Ben Ahmad Morir T etouani (1877-1987) 
is a significantly important scholar in terms of jurisprudence renewal in 
the modem era in Morocco. He spent his long experience in the field of 
the judiciary to reform its structures. 

He voiced his opinions declaring that the reform desired by the 
nation starts from the radical reform of the judiciary and its procedural 
rules. He considered the judicial institution as the backbone of the 
Nation and the guarantee of its welfare. 

Murir expressed his judicial theory in his book Abhath Samiya 
which this paper will try to highlight. 
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j*jl\ JU& JuJOfclJI 

^Slxll ^3 <uoLJI 4i\d£ J^lx 



aJlLI *LiJi y* j y> <_£rjl 4^-*^ 3 

^ A ^LiJL>- 1 , j^C*- *aJ^«a]1 A^.»j 3 IS* ^1 o^kXlJl o j3 4 <v ]g * 1, 1 

■A.4.^ ^^S'aII A^-fljjJl 

diajl ^U ^U1 ^Slll <iiil (3 jS^* ^ajoj ^JlxJI 

jS> J Ajlj>3 ( J^d AjC* ( J-4J $JlJpj A-J J- 4 ^ (£^\ ^LJuJJ AjJUkPxil 

* * 

p ^.oJlJ O^U^UOJ AxJ j-Sjj OJfe jJkl pLX'U l^sAgJo (jl oLJjjJl 

<w->l j^aAJ jojfclj]j aaj! ^Jb j 

jl _y^j 0^ -u<osJl 3 4-)oi tL? 

A*^*^ ^Jil A^jjjsJI -XJLC- Jo-X^>oJl (3*^ 1^£>- 

o^Ux*^ o»Ljj ^ ^ 4" O^ O - * c— Cx* 

f. e- 

^^SJ^\ji«i| \^ tAjS^Ju C - .»■*■< ^ AjLfcJj^ 6 A»a«a\,< a <J I L- ^ y-^O^yA 

oj^^Jg c, 1 (^aII 

^^SIxijJ^ ^LmsusJ! |>\Ja<JI j4d c-g\ji^3l ^ y&^A y£* \~a\ 

p. 

A^ajoI aJuI-w^ 3 ^i^il JoJjf- 3i cAJL^-ul^*^ A «/a A y3>~^ cA^IjIj 

.^sbUi-l OsS j)i L-^jLj L*j aJaJa^j 

: *\y^ Aj^b ^Jp Ajljl^ p, *■« ^ 

jJ! aJI^ aJLA J l Jtbf jc. f^ASX #J 1^3 a^ JjS(! *>sU uti * 

£• 

• Ajjjj-is Ai yta jlj jjb j! (ji*IJ 



491 




(j! Ji Ij^j u^liSCll d^jJu^ajj 

oU^JU pllNl ^Jp cJai yj* c^ioil cii W? <3 _/^J cpUbiJl ^£>-1 

• 1 -X-O i^j-flJ 1^ A-^*j> i^-JLjlJ 1 

d^>- (J^ ^-S-iJl C-^Jbljdl ^ JLj pj 

J la «& \j 4^Jb \-4j LjJL^ Jol Laj OyJLlil ^Jpl ^UasNlj 

■jJl^Ij *\4frX\ 

^j£* <L>*x£- p \ jo^ a) J-*a3 (3j 

p^^bxll (3 ^ l)W J^J c-^JCol a\s^)1 (3-^^ ^ 

.^-Ls^]l Ijjb (3 AjL>-^j^ ^p A^oL^a-fl-ll 

(3 'j£^i\ A^^L^l oUNjJlj pJ^bx-JJ a*a»- Jkii <3^ Aj^l l>»lj * 
l^l ^LpUct-ol^ 4^^oljJ\ Oif p^*'*^^" ^ (3 fl,ll 

... O ^il Aj*^ jj 4AJujJl1 Aj^Ijj 4Ais» ydJl J 4 *L^lA- 1 j 4pjUa,U Aj^ jS^ 4\ s £^JL>l1^a 

•S^j 

*w2j*^ £y& (3^^ p^** a\\)) IaI jjlJ l^JiijXl aJl^I 4JJ I jJl9 4^Jlil3l £j^\ \j* \ y 
<> ^ *S2J 4A-3Ub A^oJlLo lLHaI Us> jj J(jjj*42.x}\ A-Jlil p£^l^til j ol^ll 

4 (juj-xi*l pJajJ (3 SjLa^L J^*-*-* Oljlju^j ct^>-U-A 

4 j^lJu Lklj\c 4 Laj if'tL.yi I43 *l>- Ai^)li-I (£*-* cii c3 

AjLcL>- ■ laftiM ^Jp ^ (j|j 6<ilill Oi^J (3 

AjL 1>- (ilL® <3 jLflJ Jli 

.« Jj^JU ^15 

Aj>^^ L< <u a! I CX^ p*3 

4Aaj l^ILfljUa-^ (3-^ (3 ^Uaj (3 J jull 

ol (Jif M Ai^i-l Lt-oJji-l ^UaJl Ajjlioj 3 |j 

p^s>4»l j 4 A^ aS Ij 4j^l^-\]l) Ajo Jwi-1 A 4»la oJJt 0^£=u 



492 




((:4] I ^iS £^^-1 Ijjb { k A A ^ II d ^r*r 1 1 1 Ajl jj ^Jjj ^yOSL:> \jJb 1 -* V^~ A i ■> 

L&Ll^a (^1 Jl ^jaIU A^Jg' j J L ajO l^s3 (Jl-flj (jl ^vaj A^^L^^fl 

j, t- S' t- 

lfc3 cJ^J ^s^JJ ...A-a*^ jl jil o ^-XCj ColjLxJkl ^p 

\jf I ^■UlC' ^Ltft’jjj 4 JLu*) 1 Lfc^^X-uO ^Aoj^pLuO^ 

.Ln^JLa 0 y>-j^£-J\ 

t4ji^L^-l (^Lft.C'l a^sI^a ^ £±.\ a^a^U ^^^uLo)) L^-p J\i <3^ 

.K^La^I £cJL*2-A ^a 1^x3 ojjLiAl AjLJiM ^Jp 

f. p. 

Aj-X^-Ju La-AJ 4A^J £-1^- LiJ 1 \y UjaJL L— *> 

^J^aIjoJI d Juljj (_)^Lfl£-<*ul J^3 ^j-a Aj j^*mfL$\y A^wj\-<(-^xJ \ A^-L^^Jll 

,((4^ju _ / *s}\ aJ^JLIU ^ 

pLlJI aL>xL>- ^ ^^J-aI^C* Aj^L) CJi-LC'Lflj j*jU£* ^^uLsJl ~XJwo-9 

.A.a.a^L^'^II ^ A^Jsj j e-XC'1^3^ 4^u ^yJLxil 

-^S^jl Oj)j^ (J-* UJ}^-\^I c£*A^ yvioJl ^Pj^\ Sjj?? ft JJb Jjj' 

A5y>. jj)+.s/2j ^o\j tAjbLuJi 

£. f. 

a^L^JI <^jH\ ®jlLt^ <Jp tpUJl <^1 ^L^} 

IjoJjp-^ ^yLiLuu^ \jf CL>\ a «/2 * A A L^u m ^- L& Jo Jop-^ ^ A^JUaJ^>xJk 1 

.A-oo ^- wjl)I 6< — 1^x1 1^ 

.(^ jSLmjJI j ^LJi :l^JU J 

J^\jl) 1 Ijjb j-XxJj V| yduJl IjJpjbo ^j-LjCo aJu^jca ( j^> La j 

iL^^l A3 j-L^J ojl5l 6 yvaX^H 1 JJfc aJo^ A^o jJ j .1^-3 Jo-X-i^ulj li 

Ls^j^^ C^ ^ Ls A jL^S^ ~A^il A^^j— ^^LflJi 

JjjiLsJl J$*i (ji^pju a! 
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(jJl o ' jA-iJl oLL>A ojis (3 * L >- (( a-^LJI < j )] jSj 

j ^ wx ^ L ^ Lt^ji (3 1 - AJb ^ a ! ^ LaZLuj \ 3 ^ AaLA>tLl L— ^JilA LfeLalc ' 

3 ^ 3 ^^ d * 3 ^ ^ A »^ Lum *!^ > ^ JuJl 1 3 < s <^ fl 11 ^ ^ Ls^l «^* ^)j i 

3p L*jL>- o^t *5^3®^ ^ ^i^LA' °-^ 3 o' *3^' 

Aj^Ls^a^-' c^l^-c^u^Ll yA 3^ La oJ^s^ AjIc* ^wLaj aJLolJI a. oJa*. 1 1 

.I4SI jJ J \j£-j ^I^ILca ( j^Js>j 4 AV}U 



3 j^-^i o' ^ 3' A^AaU ^jfea a\ lJlS' (J'j-^ *X3 Ljfc^ 

OLaJtJ' A.alalU (jl 3^ 3 Au 5L^ pJa^Sj ^Ls2aill 

£■ fi- . £ 

3^JJ (3 ( j£* *X£L^a Lfe^LiaS (jl caA* 34 *Lol Aj O^uj 1/ <— > jJlAj 

O^j ^p-Ls^jiil 0 _^ 3 ^L? c 3 ^Lr^ AXiA-cfc 3 * a '^ =, - > Ji>j 

^iLo oil^ 3 ' a^aaII Lj -^3 (jlS^ jjdl y^Jl oLujO^U LJc*-^' a-a^pxII 
A^ ^aJI AjL* 3-' jU ^ — ^ aLI 3 ^"'^ (3 0 ^ La ^y*j&*£* ^\c* ..LLuAaII 

S- fi. 

£^2? oJl>4j tL 3 -L> Ow^ali j 4A-Xy^J' j^£=?L>til 3 ^ <>**•« Oai U&-X 4 P J ji j^a 

.*1 3p ooL *-^' j (J ^ll?l ji' U3i p-£==>l>Co £ Aj ys<a*JI IjIQqaL 

3'^ U V' l)*^ >,S ^' (j'j ^J^Jkl yj* J\3-l cl)' Alii A j?-j pJX' llj 
caII^ ^lJl ^ j (S' j-^' ^Ls22a11 ^1*3 3 3*J' ^3^ oIL^a aJI^. n 

L((^bS3l uJLb 



3 j 3-1 * 3 /^ Jp ' 3U1 ' 0 JJfc ^yA Ji AJLaJsA-A 3 ^ Li ( J3j 

I a ] ^ A > 1 ^ a s ^ Ls ^ aH ^ i RJ (jl J ^ a-A 3 AaLsJ ^* L—M ) LaJ (^ jA > (^ ^ L^uJ I 

yx£ 3 ( J^ J 4 Ajlj y^Jl ^ 1 ji j+sia~<« a cASLxJu 33 a ^ k A < J -*^ 

{£ j£-\ J>^i J ^ Wl ) f “^1 Jws -^ 3L ^^A3\j yO^U uaJL ^- 3 

o _^ 3 ' ( j- 4 A *Qj 3 



. l 3 yvfllj t20 : 



. 103/1 : v . LJ ! 



-1 

-2 
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oJujjj 3 C c^Jl>CLj pj 

£ 3 ^ ... 3 ^"' lA»ji o 4JLii\ (j\\j CuJlC' ^JlJlS 4JL3 jdLjbj® 

^jA o^C^3 La 03^4 A^^ll La 

La p 4 tlc^S^ ^Ls^l AjL>yJu)l *Xj^\jLA ^ \ ^LA L^Lo^*^"' 

1 A.. \jufrj li ji a1».^| 

a*^»Lca ^ 4oL^«J' l-Lfc oLl^-VaL !■ p®> 

Lt^l^-^IU _j 4JlijJLPj o'j^ 3 ci^xJll IjJb JaJLi c-J JCol 

2 « ...A^lkd! Lfcjol y j A-^JtJl Uol y j p^=>Udt J io«LJI 

Uby^a l>- j JoCo Juis 3 Jo JlptjJI ^a*!>La ^ 

rOjlkSi <3 Lfr^ ^^SJI o' lSj'j ‘ij * J J 

.sAvaS)' j p-£=d-\ 3 *'j' (J^ L*-^ /cij^' 



.aJoL^a L-^o ^jj AiflJl Jo Jc£- ojLiol 3 /A-uliJ I j 

c--oiJLi (ji p^pWcU aJ^jla ^o' iiLdU 3 ^*-^ '-^<-A3 

33^^'o (3 ^la.*.U A^>t-Jo Al>» ^uLdt ^gwaTj 4^1 ^3-SJl 

JI 351 JL 3 ol^fl)' ^-a 1 L®\# • jJ^' ^JLJ\ JlS toLuaiH (j* 2 *-* 

4j>-*>L^U JlySflj ^lj^!l 3 3 ^yi]l LaIj *aJ^I 1 <ui ^ poJLajj 

(3 0 ^vLjuiJlI AjSLflJl ^JjLua«A p a > ^JsLfl.1 1 I JJb 3 L>Jjl 'aLs ^LJlldL) 

^ydjuj>- ^Ljl>*j^ 4c — ^o^jfdl^ ^laJLijJ I Jou ^aL>- o'o^^ (3 ^ 4 * ^3 ^0-3 L?*^!3 L— Jk^3\ 
34 aJ} ^ La l3Jl>-j <3^Jl>“1 j 

s, fi. 

3 ^paJ'j £TjUdd j 6 J-^' Aj La j\ jj^JLH j\ ^c3*-\ ^ \ ^Jp jLyolS ^' j 

Jol yti \j l 3I old y £* CU3 j)' tfc pL>- 3 ^' o-Xj-^-I <3^^l yi]S ^pwall 



.103/1 -1 

.A hi m — 2 
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C$1 j\ ciAJi jj-* £jL» c$U j^UaII (3 ^LiJ N 

^1 (J ^1 AAil^ LLJLIaJ* L® ^LcS^y-sA) ^1 IpyJu <w3^Ls^ 

L« Jl t$^ISL>-L c)U^jj ^JLjb^l j} Aju yJtJL 

a - 

‘^j-A^il 1-XJb cJ *L«-bJI jlj^ I > ciili (J-XILi-ul pj 

JljS^l ^Jp I4J p^rJjl^-j <AjcaU- 1 oLflJU^ail :^jl 

.0 JuaJjtll 



.j^j\ ^ u^\^^±Jl\^T^\ ^ iu r )s^\ p^biW *#\s 

l 3^L^>«1 ^^LJl t— 4 ,}sa^" Ajlj> ^-JLII c)_^^ ^-^j. 1 ^ * L*j iLJL 

4Jl«X^ ^Uaj ^ aJ^Ic* A^^L-*** \jL Y p ^ 1^» 

.j^>tjaJl ^A 1 jjA>-1 La ^-Xi L > 1 \Jb (^jl LkS^* 

Llu ^ u ^ A * <"** v ^ ^ JjL **« wA ) fl<ij ^^^1 c)l C ^ j . i ^ J ^ ^ ^ 

-clj-^^il oLL ^ ljo-^>- 

^ j)4 ^L Jc>-^|l A-^*J&1 cl} ^ 4 ^ x J ^l-^>- -ps-iLa _y&_j ^L-fe 0 .3 3 Lfj 

c)^l ^3*^1^ LLs^jJI a^^I A^ py-i^Jl a^uLmmaJI ^ 3 L^jl>*^L (^) ^1,1 ^^>ul ^)1 

(J^>La\Jsj^ cIjLm^^u^j jJb c$a ]1 ^L&J ^*AjiJl AJLflJJ >A^ O' ^ (jJl ojj*i*A\ 
oj^3)) :ajl jjb (jJJjj ^p-J-^JaJl ^ pJUai.1 AjN j Aia»- A^JLs aJj-JI 

JijW LajCL ^ jJI </ sjbjJ-l d.1^1 d)Jb“ I4JI oU-t jJl UpJI 
SJlcAS ^Jp ^-J.1 M •*>• L^ A^a)SL=>-\ J jJUail 

a] jl ^yilL IjlJL® j€ jlj jJUkil ^Jlji oLaaJI j 

^i>" w ! L«j 3 L-X ; . (A^LmaJI JLdX'l ^ I^LaoI 

r^ 1 ' 4) •^««4 h ^A) 4] ' A j (C^LaaJI 0 Ju! ) ^ 



. 434/2 : J^>UI -1 
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pj\ la 11 (^1^3 .-^Jm2>M AjJjy ^A ^-L^cuJl^ *S2~ 4* ^)1\^ \j 0 A 1 \ 

3 ^ LJ^y*/3*Jl J AjI O^OxJkl \q <S^*^I 1 

A * * 

<Sj*\ S^^r ^ 

Jubil jj^jLo ((*L^LJ 1 (jls i-Jl^M XiUtJll ^y&}£; LA 

i. 1 ^C- CJJb-^* ^-^J3 Jl11 ^ \uj&^ ^1 \^ JS^U 1j». 

Joi^JlJi olC'l l— jl AA l_j\j2jil jfc^ 0 3"^ ^ -^-AjmJ \j 

• 4 M t£'y»Juj \ CjluA/LlA^j I a3sL>»^L^^ £ ^-3 l^C'^ll 1 ^ 

^JLoj 64jLaJi JuJetf- 1 jS^j ^LjjLdJ Jo j JLM ojliixA ^JUaj (jL^Jl I JJb 3 J 
:<Jjjb d^> AjLua*^ p-JaJoj A.Lla^ ^lajj ^aJoL-cuo e^o j 4*La^>A 
l^yfKJdu^^ 6 (J|^!L!lLI 1^J33^ (J Jm*\j>- g-l^J3J 3 ^ yl^J^ IjJk (3 CA3j**® 

...yJuM 3^ Li jA 4 ju ystJl ^Jp 1 jPx!3j \ Jjjai3 4(J jitiU ^-3^ 

#. e~ 

^y>-j^j 3 ^" ^juy-wLll £jj \j£j£' ciijJjl (jl ^1 j 

•v% 

pUaJl < 3 *^ j^JuJfct^ Ja-iLM ^Jp |^la3l^ p^jS3j 
j L^ 4 ^aJL^I |».j» 6 1 1 3 A (3 L-A3^*o (jiJj J 4 ■*** * ' 

c^LS' cjLJIj ^yjbj^ll ^■L^LC' 3 ^ ^i, L 2 lL> ^J*^'La^! 3 ^“^^ pL>l ^o^a 3 

S-jjJbj^ll iijyiaJi (3^ c5j^-4 3 ja^1 

.A-J^l>-J lj?ua 3 ^1 c-i-JbJI 3 

)*X*tO 3 i^ <«-jl^Jl i JJk 3 >S rfQ^ ,<ltj l 

3 (sjlill) ^ 3 ^ 3 "^ “^* ^aaJI jjilS 3 -^ 3 ^^“ 

>p 4^^j3 (3 



.239/1 :a^UI -1 
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JlS 3p IaIaa ^11 y>*^i 4cJuu^|' ^yA j 

c\^z5lC l ^ m +Ss>’\ \*4^ tO* ' '-^LfaW j - u X> ^y4 t^AyL* \-4 < ^4 

3o^* C-o^j ...(Jj^S^Aj (Jj3yu ^1 pj <jj *> jA j\ o jA AJLpxU' oJJb 

A #■ fi. 

ol^ji}f oif q^ ( 3^^ vac* j \ 3^ ^j|^> o' c^AIaj 

£oi>'j J)j£=u Jl^-I \j 3^ ^AIJJ iOUUpxil 4-JliJl (3 3* J 

p£=*^: 4(3^" LkS^ Jli-1 ^Ju3 4<31a>' cii Q^^'j J^' ^y^>- 0jL*Jl 

4 JI oJ^Aj L*j Aj A^j>-y Lu JoliSl 

Wl(JjAj OytlU AjJaJI AmsJu S ^ 3 fjjb 

<3* yJt* ^Uai jUail ^y® ^iaS J^J Oj^=u o' •• f'JaJ' '«>Jb (3 Oi 

•L^ p£=d-' I 4 J} ^Jp' l3' ^C^'j JuI^aJI l3^L>^ 1 jJai 

OjAll aJjjJ j-JmJ 1 0 ^iUUU UllS^ O^LaJlC' a] ^jt-4 

.dUU uJbJLA jaLiI Jp i j^j> 

^-4 yv Q * ^ * 4 «X^J L * * * 3 ^J>Jl O^Ukl j' (*£,)' 3ij 

^^3-' Aja^» p-> 4L->Ua3-l ciUjjli A»4 ^\a 3' ^ ^yJu 

pj ! y^'i aj' 4jVd 4(^J^<< t .v.)l ^J! L a ^^ u 3lo 

... oUl^JI j 

C* <j^' sA^AaJS JA D yuX> a] JLoO o' A^xA^S^ 3 (3^^'* 

A la^ c3|j0 (J^i Q == ^ (3|^ •• aS^VJLa AaaJ' 3 

.0 j&JU* SJl4 

^VaX>“' O^ O^ 4 ^^ aLaHj j! '»A»& -Xaj pj 

^jjj jLj^bl' Juu j*j 40*3'-4l*i'j A^ya?^' 3 W^i 
li> u«^ aII^L. O (JlfL^j ^T ^.ji p ^ J| ^-XjL>^ t A* lxll 

.242/1 :iL>'-*J' -1 
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4 yg>^ vQulj ^LjJdJ 4 jl>\j jfiP* A, a yalfl 4 ojLju 3*^^ ^Ja>- -vS^U 

“ (3^° ~ p-* «^>" X juj L^cd A^jJuaJi 

3 Ju\ (jjf o\j\jlA-Ij LsU- aJl*j>- 4aJV^La ^*jJl 

aIs! ju^- <^ist .^^^4 



.248/1 :v*U\ c^USlI -1 
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